THIRD INTER-AMERICAN HUMAN RIGHTS MOOT COURT
BENCH MEMORANDUM

Rémulo Estrada v. Ithaka

l. Procedural questions: preliminary exceptions

A. General considerations regarding the jurisdiction of the Inter-American
Court

The Inter-American Court of Human Rights has jurisdiction to hear the instant case. The
State of Ithaka became a party to the American Convention on Human Rights on April 14, 1986.
Pursuant to Article 62, Ithaka declared at that time that it recognized as binding the jurisdiction
of the Inter-American Court of Human Rights with respect to all cases concerning the
interpretation and application of the Convention. All facts at issue in the present case fall within
the time period during which Ithaka has been subject to the binding jurisdiction of the Court.

The Inter-American Commission decided to submit the instant case against the State of
Ithaka in accordance with Article 51 of the American Convention on Human Rights. The case
was processed before the Commission and submitted to the Court in accordance with the
applicable procedural requirements, and these facts are not at issue. The case is submitted before
the Inter-American Court of Human Rights in accordance with the guidelines established in
Article 26 et seq. of the Court's Rules of Procedure. The terms and definitions referred to
conform to the glossary appearing in Article 2 of those Rules of Procedure.




46(2).
Arguments for the State

Petitioners did not exhaust the available domestic remedies for their claim that the Press
Association’s disciplinary proceedings violated the impartiality requirement for tribunals
prescribed in Article 8(1) of the Convention. The Court should reject this claim because
Petitioners did not recuse Former President Ortiz’s brother-in-law, who was one of the members
of the Press Association panel and who allegedly was not impartial. This action was adequate
and available and would have remedied the alleged lack of impartiality at the domestic level.

I, Facts concerning the seizure of Cronos magazine: Did the governmental measure
constitute a violation of the American Convention?

A. Applicable norms and general considerations

Acrticle 13 of the American Convention provides that the right to freedom of thought and
expression includes “freedom to seek, receive, and impart information of all kinds . . .” The
Inter-American Court of Human Rights has indicated that “when an individual’s freedom of
expression is unlawfully restricted, it is not only the right of that individual that it is being
violated, but also the right of all others to ‘receive’ information and ideas.”® Also, Article 13
ensures the right to convey information “regardless of frontiers, either orally, in writing, in print .
... or through any other medium . . ..” In this regard, the Inter-American Court has pointed out
that the Convention “emphasizes the fact that the expression and dissemination of ideas and
information are indivisible concepts. This means that restrictions that are imposed on




The case law of the Inter-American System shows that both the Inter-American Court
and the Inter-American Commission on Human Rights have interpreted the language of Article
13(2) as establishing a nearly absolute prohibition on prior censorship. The Court has stated that
“Article 13(2) . . . stipulates . . . that prior censorship is always incompatible with the full
enjoyment of the rights listed in Article 13 . .. In this area any preventive measure inevitably
amounts to an infringement of the freedom guaranteed by the Convention.” Similarly, the Inter-
American Commission on Human Rights has found that:

[t]he prohibition of prior censorship, with the exception present in paragraph 4 of Article 13, is
absolute and is unique to the American Convention, as neither the European Convention nor the
Covenant on Civil and Political Rights contains similar provisions. The fact that no other
exception to this provision is provided is indicative of the importance that the authors of the
Convention attached to the need to express and receive any kind of information, thoughts,
opinions and ideas.’

Moreover, both organs have determined that preventive measures such as prior restraint
orders amount to censorship and therefore constitute an infringement of the right to freedom of
expression.®

The interpretations of both the Court and the Commission are supported by the travaux
préparatoires of the American Convention, according to which the clear intention of the drafters
was to prohibit prior censorship in the way that appears in the final draft of Article 13.” A
review of the comments made by State representatives at the time indicates that only the United
States proposed an amendment aimed at restraining prior censorship.2 However, the proposal
was defeated by the other members of the OAS and the prohibition as stated in the original draft
of the Convention remains without essential modifications in current article 13(2).

In terms of other international human rights obligations assumed by the State, Ithaka has

41d. 7 38.

°I/A Ct. H.R., Francisco Martorell v. Chile, Report No. 11/96, Case 11.230, (Chile), Annual
Report 1996, OEA/Ser.L/V/11.95, doc. 7 rev., pp. 250-251.

bSee Compulsory Membership, supra note 2, § 39; I/A Ct. H.R.,, Steve Clark v. Grenada, Report
No. 2/96, Case 10325, Annual Report 1995, OEA/Ser.L./V/11.91, doc. 7 rev.

"See generally Travaux Préparatoires
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been a State Party to the International Covenant on Civil and Political Rights® since June 19,
1986. Article 19 of the Covenant establishes that the exercise of the right to freedom of
expression carries with it special duties and responsibilities and may, therefore, be subject to
restrictions provided that certain conditions are met. The language of the Article, therefore, does
not expressly prohibit prior censorship.

Although Article 19 of the Covenant may authorize the application of prior censorship,
Ithaka could not avail itself of this provision to justify before the Inter-American Court the
measures adopted in the facts of the present case. Article 29 of the American Convention
stipulates that no provision of that treaty may be interpreted as restricting the exercise of a right
recognized under domestic law or by virtue of another international convention to which the
State concerned is a party. Interpreting this provision, the Court has indicated that:

if in the same situation both the American Convention and another international treaty are
applicable, the rule most favorable to the individual must prevail. Considering that the
Convention itself establishes that its provisions should not have a restrictive effect on the
enjoyment of the rights guaranteed in other international instruments, it makes even less sense to
invoke restrictions contained in those other international instruments, but which are not found in
the Convention, to limit the exercise of the rights and freedoms that the latter recognizes.™

Finally, freedom of thought and expression is one of the rights that could be subject to
derogation under Article 27(2) of the American Convention. The application of this Article,
however, may only be triggered when certain specific conditions are present, specifically: 1)
existence of a war, public danger, or other emergency that threatens the independence or security
of the country; and 2) measures of derogation may be applied only to the extent and for the
period of time strictly required by the exigencies of the situation. International case law,
however, including decisions adopted by the bodies of the Inter-American System, shows that
the above- mentioned conditions have been restrictively interpreted.

B. Can an exception to the prohibition of prior censorship can be justified
under Article 32(2) when the imminent revelation of the names of current
intelligence agents and the location of military bases is at stake? If so, can
the measure adopted by Ithaka comply with the requirements of Article
13(2)?

Under international human rights treaties, only a limited number of rights are considered

*Mar. 23, 1976, U.N.G.A. Res. 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) 52, reprinted in 6
I.L.M. 368 (1967).

19See Compulsory Membership, supra note 2, 1 52.
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absolute.™ In general terms, the rights ensured by these instruments may be subject to
restrictions. These may be expressly authorized or may arise out of the language of the treaties
or the articulation of the right. Another basis for limitation, though hotly disputed, is the
doctrine of “inherent limitations.” This doctrine, as articulated in the case law of the European
System, “maintains that states may restrict the scope of rights and freedoms . . . on the grounds
of ‘implied limitations” as well as express restrictions, without falling foul of the [European]
Convention.”** This doctrine was originally applied in broad terms, primarily to persons in a
special legal situation such as detained persons or mentally ill persons.** Later, the European
Court of Human Rights reformulated the scope of the inherent limitations doctrine by rejecting
its applicability to Articles that expressly authorize restrictions; the Court, however, appears to
allow the application of limitations by implication to Articles that do not provide for
restrictions.™

Article 13 of the American Convention may be subject to restrictions at any time
provided that certain requirements are met. Subsequent liability is, in principle, one such
authorized limitations. Prior restraint or censorship is prohibited, with the express exception of
Article 13(4).

On the other hand, Article 32(2) of the Convention provides that “[t]he rights of each
person are limited by the rights of others, by the security of all, and by the just demands of the
general welfare, in a democratic society.” In interpreting this provision, the Inter-American
Court has stated that:

Article 32.2 is [not] automatically and equally applicable to all the rights which the
Convention protects, including especially those rights in which the restrictions or
limitations that may be legitimately imposed on the exercise of a certain right are
specified in the provision itself. Article 32.2 contains a general statement that is designed
for those cases in particular in which the Convention, in proclaiming a right, makes no
especial reference to possible legitimate restrictions.*

Even though the Court appears to have adopted a very restrictive interpretation of this
clause, a closer analysis of its language shows that it did not construe the scope of the clause in
absolute terms. In fact, by stating that Article 32(2) is not “automatically and equally applicable
to all the rights” and that it is “designed for those cases in particular in which the Convention . .

Y1For example, the right not to be subjected to torture or other inhuman or degrading, treatment or
punishment.

2Donna Gomien et al., LAW AND PRACTICE OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
AND THE EUROPEAN SOCIAL CHARTER 210 (1996).

33ee id.
Y“See Euro. Ct. H.R., Golder Case, Judgment of 21 February 1975, Series A No. 18,  44.

>Compulsory Membership, supra note 1, { 65.
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. makes no special reference to possible legitimate restrictions,” the Court appears to leave room
for an exceptional application of this provision to rights that expressly provide for limitations. In
the X e Y Case,® the Inter-American Commission provided a broader interpretation to the scope
of Article 32(2), but it ultimately used this holding to determine that it is legitimate to apply
restrictions to rights that do not expressly authorize limitations.*

In construing the language of Article 32(2), the Court has indicated that limitations under
that provision must be strictly interpreted. In defining limitations like “public order” and
“general welfare,” the Court has stated that:

[they] may under no circumstances be invoked as a means of denying [in Spanish
“suppress”] a right guaranteed by the Convention or to impair or deprive it of its true
content. (See Art. 29(a) of the Convention.) Those concepts, when they are invoked as a
ground for limiting human rights, must be subjected to an interpretation that is strictly
limited to the “just demands” of a “democratic society,” which takes account of the need
to balance the competing interests involved and the need to preserve the object and
purpose of the Convention.*®

The same interpretation should be applied when analyzing other grounds for limitation
prescribed in Article 32(2), such as “rights of others” and “security of all.”

In the X e Y Case, the Inter-American Commission set forth the requirements needed to
legitimately apply a restriction under the general clause of Article 32(2).° Arguably, in the
present case, the Court could also apply the requirements prescribed by Article 13(2) given the
fact that the right subjected to restriction is the right to freedom of thought and expression. In
general terms, the requirements set out in both Articles and the limitations permitted by them are
essentially the same.

Restrictions on the right to freedom of thought and expression “must meet certain
requirements of form, which depend upon the manner in which they are expressed. They must
also meet certain substantive conditions, which depend upon the legitimacy of the ends that such

1%1/A Ct. H.R., Report 38/96, Case 10506, (Argentina), Annual Report 1996.
See id. 1 54.
8Compulsory Membership, supra note 1, § 67.

1%See X e Y Case, supra note 15, § 60. The Commission stated that any restrictions “should
necessarily: 1) be prescribed by law; 2) be necessary for the security of all and in accordance with the just
demands of a democratic society; 3) and its application must be strictly confined to the specific
circumstances present in Article 32.2 and be proportionate and reasonable in order to accomplish those
objectives”.
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needs for the full enjoyment of the right Article 13 guarantees.” Moreover, the Court
stated that * [implicit in this standard . . . is the notion that the restriction, even justified
by a compelling governmental interest must be so framed as not to limit the right
protected by Article 13 more than is necessary . . . the restriction must be proportional
and closely tailored to the accomplishment of the legitimate governmental objective
necessitating it.?*

Arguments for the Petitioner

First, Article 13 of the American Convention expressly prohibits prior restraint or
censorship. The case law of the Inter-American Court and Commission clearly establishes that
this prohibition is nearly absolute, with the only exception provided in Article 13(4). Under the
American Convention, apart from the above mentioned exception, the only legitimate restriction
that can be applied to this clause is the derogation of the right, according to Article 27 of the
same instrument. To derogate from this right, however, certain conditions have to be met which
are not present in the case under analysis.

Second, Article 32(2) is not applicable to this case because the Court, following the case
law of the European System on inherent limitations, has held that this general clause is designed
for those rights that do not themselves authorize permissible restrictions. The case law of the
Inter-American Commission is consistent with this interpretation. Since the right to freedom of
thought and expression protected in Article 13 provides for express limitations, including the
exception to the prohibition of censorship, the general clause of Article 32(2) can not be applied
to create new restrictions not prescribed in the text of the Convention. Moreover, allowing a
restriction on the prohibition of prior censorship to stand on the basis of Article 32(2) would be
incompatible with Article 29(a) of the American Convention. This article states that no
provision of the Convention may be interpreted to suppress rights and freedoms recognized
therein or to restrict them to a greater extent than provided. The case law of the Court provided a
similar interpretation by holding that the Article 32(2) grounds of limitation may under no
circumstances be invoked to deny, impair, or deprive a right of its true content as protected by
the American Convention.

Even if a limitation to the prohibition of prior censorship is permitted on the basis of
Article 32(2), the seizure of Cronos magazine is not a legitimate restriction for the purposes of
Article 13(2). Firstly, although the authority of the Executive Power to order the contested
measure is grounded on law 2001, this law is not formulated with sufficient precision to enable
individuals to foresee, to a degree of reasonable certainty, when a publication may be subject to




scrutinized to determine whether they fall within the scope of this restriction. Even assuming
that information to be published in Cronos concerning Ithaka’s military bases and intelligence
agents could be sufficiently sensitive to fall within the scope of “national security,” the historical
information related to the 1984 failed military-coup - including the plans, participants, and the
negotiations that followed to avert it- clearly falls outside that restriction. Thirdly, the measure
of prior restraint was not necessary in a democratic society to protect national security. The facts
of the case show that the State cannot demonstrate that the confiscation of the complete issue of
Cronos was required by any compelling governmental interest. Assuming arguendo that the
disclosure of certain sensitive information included in the magazine - military bases and covert
agents - could have imperiled the national security of Ithaka, the seizure of all the materials
contained in that issue of Cronos was not required to achieve that information. The State failed
to select other less restrictive measures such as requesting that the editorial board of Cronos
exclude sensitive information from the magazine. The application of such an overreaching
measure without balancing the general interest of society in obtaining information was an
unnecessary and disproportionate reaction to the objective of preventing the disclosure of the
military information.

Arguments for the State

The general clause of Article 32(2) can be applied in order to impose limitations on the
freedom of thought and expression, even though this right provides for express restrictions. The
case law of the Inter-American Court shows that the scope of Article 32(2) must not be
construed in absolute terms, but instead allows exceptional applications of this clause if the
particular circumstances of a case so justify. This interpretation is permitted by jurisprudence of
the Court that indicates that the provisions of the American Convention may never be construed
S0 as to weaken the basis of the system established by that treaty. In determining if the
circumstances of the present case justify the application of Article 32(2) to restrict Petitioner’s
right to freedom of expression, the Court must strike a proper and fair balance between the
objective of ensuring individual rights and Ithaka’s need to protect the security and integrity of
the country. In that regard, the threat of an imminent disclosure of extremely sensitive military
information containing the number and location of military bases, as well as the identification of
intelligence agents currently operating in and outside the country, clearly justifies the
exceptional application of the general limitation clause of Article 32(2) to restrict Petitioner’s
right under Article 13.

Additionally, under the extreme circumstances of the present case, the measure ordering
the confiscation of the entire issue of Cronos magazine is a legitimate restriction for purposes of
Acrticle 13(2). First, the limitation is expressly prescribed by law 2001 and is defined in precise
terms that allow any individual to foresee with certainty that publications that constitute a clear
and imminent threat to national security may be subject to seizure. Moreover, to ensure a
restrictive application of that provision, the legality of any measure adopted under law 2001 is
subject to judicial review. Second, “national security” is a permissible ground for limitation
under Article 13(2). Although “national security” may be considered too broad a concept, law
2001 expressly and clearly defines its scope of application by establishing that seizure or
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confiscation is allowed only when a publication would gravely imperil the nation’s security. By
limiting its application to extreme situations, the law only interferes with a very limited range of
publications that disclose sensitive military information. Third, the seizure of the entire issue of
Cronos was absolutely necessary to protect the integrity and security of Ithaka. The threat of
disclosure of information about the location and number of military bases, as well as the
identification of intelligence agents currently operating in and outside the country, was a
sufficiently compelling interest to justify the contested restriction. Given the imminence of the
publication, the State could not apply less restrictive measures that the one adopted; any
alternative measure was not sufficient in the particular circumstances of the case to prevent the
release of this crucial information. In the context of the case, the seizure of Cronos was not a
disproportionate measure to accomplish the need to protect Ithaka’s integrity and security
because it only targeted the issue containing the critical information. The Petitioner has always
remained free to publish the other information about the historical events of the country in a
separate issue of Cronos.

C. Does Article 13(5) authorize an exception to the prohibition of prior
censorship, when a publication advocates national or racial hatred that
constitute incitements to lawless violence? If so, does the information
contained in Cronos magazine constitute the sort of speech prohibited by that
provision?

In general terms, Article 13(5) prohibits war propaganda and the advocacy of national,
racial, and religious hatred that incites lawless violence. The application of this provision to a
factual situation raises several problems of interpretation. First, there is a discrepancy between
the Spanish and English text of this Article. While the Spanish version provides that “law will
prohibit any propaganda . . .” [Estara prohibida por la ley, toda propaganda], the English version
establishes that “[a]ny propaganda . . . shall be considered as offences punishable by the law.”
This discrepancy creates uncertainty as to whether this provision allows only for the
establishment of subsequent criminal liability or if it also authorizes prior censorship. Second,
the scope of this provision’s application is not clearly defined in the language of the Article and
there is not relevant case law of the Inter-American System interpreting it. Some parameters for
construing the extent of its application, however, can be established.

The Inter-American Court, drawing from the general rules of interpretation of the Vienna
Convention on the Law of the Treaties, has stated that when a treaty has been authenticated in
two languages, the treaty is equally authoritative in each language. Moreover, if differences
appear to exist between the two authenticated texts, the meaning which best reconciles the texts,
considering the object and purpose of the treaty, will be adopted.”® The Court has consistently
held that the object and purpose of the American Convention is to protect the fundamental rights

#gee I/A Court H.R., Neira Alegria Case et al, Order of June 29, 1992, { 11.
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compatibility of “desacato laws™* with the American Convention, stated that

[t]he Convention requires that [the] threshold [of State intervention] be raised even higher
when the State brings to bear the coercive power of its criminal justice system to curtail
expression. Considering the consequences of criminal sanctions and the inevitable
chilling effect they have on freedom of expression, criminalization of speech can only
apply in those exceptional circumstances when there is an obvious and direct threat of
lawless violence.®

In this interpretation, the Commission appears to accept the restrictive standard adopted
by the U.S. Supreme Court; the Commission, however, has never ruled on an individual case
applying this standard. The Inter-American Court, on the other hand, has never ruled on this
issue.




not the information that was supposed to be published in the confiscated issue of Cronos.
Arguments for the State

Article 13(5) authorizes the application measures that restrain the publication of
information that clearly advocates national or racial hatred and incites lawless violence. The
language of the Article, while authorizing the imposition of criminal sanctions, does not
expressly ban censorship. Assuming arguendo that the threshold of State interference with the
right of freedom of expression is high, the State submits that the exceptional circumstances of
the present case justify the measure adopted by Ithaka. The Court, therefore, when construing




A Applicable norms and general considerations

Article 13(2) of the American Convention establishes that imposition of subsequent
liability is the only permissible limitation on the right of freedom of expression. As stated in
Section 1, prior censorship is, in principle, prohibited. By permitting the imposition of
subsequent “liability,” however, the Convention appears to leave room for the States Parties to
decide whether a particular incident of conduct will entail criminal or civil liability, or both. The
great majority of the countries in Latin America, for example, criminalize defamation.

The Inter-American Court has ruled that, to be a legitimate restriction under the
Convention, the imposition of any liability must meet four requirements: 1) grounds for liability
must be previously established; 2) these grounds must be express and precise within the law; 3)
the ends sought to be achieved must be legitimate; and 4) the grounds for liability must be
necessary to ensure the legitimate end pursued.* For an overview of the scope of application of
these requirements, see Section 11.B.

B. Was the ground for liability imposed on the Estrada brothers, both as a
consequence of reproducing an interview in which defamatory statements
appeared to be made and as a result of their own statements, a legitimate
restriction under 13(2) of the American Convention?

Assuming arguendo that a restriction complies with the requirements that it be previously
established, expressly and precisely defined by the law, and that it pursues a legitimate aim -
such as respect for the rights or reputations of others - the remaining question is whether the
limitation is necessary to ensure that legitimate end. As stated in Section I1.B., the Inter-
American Court has construed “necessary” in the context of a democratic society.®

The question concerning a journalist’s liability for the reproduction of defamatory
statements made by a third person has never been considered by the bodies of the Inter-American
System. The European Court in the Jersild Case, in which a Danish journalist was fined for
disseminating through his broadcast an interview where racial remarks were made by third
persons, held that:

News reporting based on interviews . . . constitutes one of the most important means
whereby the press is able to play its vital role of “public watchdog.” . . . The punishment
of a journalist for assisting in the dissemination of statements by another person in an
interview would seriously hamper the contribution of the press to discussion of matters
of public interest and should not be envisaged unless there are particularly strong reasons

%25ee Compulsory Measures, supra note 2, 1 39; see also “Desacato” Laws, supra note 30, at
207.

$see Compulsory Measures, supra note 2, { 46.
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for doing so.*

On the issue of liabilities imposed as a result of statements made by journalists against
individuals, there appears to be a consensus in the international and comparative case law that a
distinction must be drawn between public and private persons. In its Report on the Compatibility
of “Desacato” Laws with the American Convention, the Inter-American Commission
emphasized that freedom of expression fosters an open political debate which is essential to the
existence of a democratic society. Accordingly, it concluded that critical and even offensive
speech directed against “those who hold public office or are intimately involved in the formation
of public policy” must be afforded a higher protection, as long as the criticism relates to the
public office. In that regard, the Commission stated that

in democratic societies political and public figures must be more . . . open to public
scrutiny and criticism. The open and wide-ranging public debate, which is at the core of
democratic society necessarily involves those persons who are involved in devising and
implementing public policy. Since these persons are at the center of public debate, they
knowingly expose themselves to public scrutiny and thus must display a greater degree of
tolerance for criticism.*®

Any criticism that is not related to the officials’ position or is directed at a private
individual, however, may be subject to defamation actions.

In the same vein, the European Court in Lingens v. Austria held that freedom of
expression “affords the public one of the best means of discovering and forming and opinion of
the ideas and attitudes of political leaders . . . [therefore, t]he limits of acceptable criticism are . .
. wider as regards as a politician as such than as regards a private individual.”*

The U.S. Court has also afforded higher protection to speech aimed at criticizing public
officials in the context of their public functions. In the landmark decision New York Times v.
Sullivan, the Court held that a public official, in order to sustain an action for defamation, must
prove that the statement was made “with knowledge that it was false or with reckless disregard
of whether it was false or not -“actual malice™-.”%®

Finally, both the Inter-American Commission and the European Court have held that, in
the context of political criticism, a distinction must be drawn between purely fact-based

%Euro. Ct. H.R., Jersild v. Austria, Judgement of 23 September 1994, Series A No. 298, { 31.
$:Desacato” Laws, supra note 30, at 210-11.
%3ee id.

$"Euro. Ct. H.R., Lingens v. Austria, Judgement of 8 July 1986, Series A No. 103, ] 42.

%8376 U.S. 254 (1964).




statements and value judgments. When the contested speech involves value judgements, the
requirement of proving the truth of the statements in an action for defamation is of impossible
fulfilment because value judgements are not susceptible of proof. Therefore, this situation raises
the possibility that a good-faith critic of the actions of public officials or politicians may be
punished for his or her opinions.




their refusal to reveal the name of the individual who made the